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I. INTRODUCTION
Y esterday the Supreme Court handed down its decision in United States v. Booker,* finding
certain provisions of the Federal Sentencing Guidelines, promulgated pursuant to the Sentencing
Reform Act of 1984,% unconstitutional. The Court first held that the Guidelines violated the

defendant’ s Sixth Amendment right to ajury trial because they requirejudgesto find factswhichin

Y United States v. Booker,— S. Ct. — , 2005 WL 50108 (Jan. 12, 2005).

2 18 U.S.C. 8§ 3551 et seq.



turn increase a defendant’s sentence beyond what could be imposed based solely on the jury’s
verdict. In the second part of the decision, the Court considered whether the unconstitutional
portions of the Guidelines could be severed and the rest of the statutory scheme preserved. The
Court held that by severing the two provisionsin the Act that make the Guidelines mandatory, the
rest of the sentencing scheme could be preserved. Specifically, the Court held that 18 U.S.C. §
3553(b)(1), and 18 U.S.C. § 3742(€), were"“incompatiblewith today’ sconstitutional holding.”® The
former provision stated that courts“shall imposeasentence. . . withintherange” established by the
Guidelines* The latter provision mandated a de novo standard of review — a standard which,
according to the Court, “depends upon the Guidelines mandatory nature.”® “So modified,” the
Court continued, “the Federal Sentencing Act . . . makes the Guidelines effectively advisory.”®

In light of the Supreme Court’ s holding, this court must now consider just how “ advisory”
the Guidelinesare. The court has beforeit for sentencing defendant James Joseph Wilson, who has
pled guilty to armed bank robbery. In view of hislengthy criminal record and his brandishing of a
sawed-off shotgun at several tellers, the Guidelines advise a prison sentence of no less than 188

months. What weight should the court giveto thisrecommended sentence? Thisissue of theweight

3 Booker, 2005 WL, at * 16.
4 18 U.S.C. § 3551(b)(3) (emphasis added).
® Booker, 2005 WL, at * 16.

°Id.



to be given to the advisory Guidelines will, of course, recur in all of the court’ s sentencings unless
and until Congress responds to Booker.

Having reviewed the applicable congressional mandates in the Sentencing Reform Act, the
court concludes that considerable weight should be given to the Guidelines in determining what
sentencetoimpose. The Sentencing Reform Act requiresthe court to impose sentencesthat “reflect
the seriousness of the offense, promote respect for the law, providejust punishment, afford adequate
deterrence, [and] protect the public.”” Thecourt must also craft asentencethat “ afford[s] adequate
deterrence to criminal conduct” and “protect[s] the public from further crimes of the defendant.”®
Finally, the court should “avoid unwarranted sentence disparities among defendants with similar
records who have been found guilty of similar conduct.”®

Over the last 16 years, the Sentencing Commisson has promulgated and honed the
Guidelinesto achievethese congressional purposes. Congress, too, hasapproved the Guidelinesand
indicated its view that Guidelines sentences achieve its purposes. Indeed, with respect to the
congressionally-mandated goal of achieving uniformity, the Guidelines are the only way to create
consistent sentencing asthey arethe only uniform standard availableto guidethe hundreds of district
judges around the country. Therefore, in all future sentencings, the court will give heavy weight to
the Guidelinesin determining an appropriate sentence. Intheexercise of itsdiscretion, the court will
only depart from those Guidel inesin unusua casesfor clearly identified and persuasivereasons. In

thisparticular case, the court will follow the Guidelines and give Wilson asentence of 188 months.

" Booker, 2005 WL, at *24.
8 18 U.S.C. §3553(a)(2)(B) & (C).

9 18 U.S.C. § 3553(3)(6).



II. THE GUIDELINES ARE “ADVISORY” IN THE WAKE OF BOOKER.

Y esterday’ sdecision in Booker breaks down into two parts. The Court first determined that
the Guidelines were unconstitutional because they required judicid fact-finding inconsistent with
the Sixth Amendment. Thiscourt and anumber of others anticipated that outcome six monthsago.*

M oreunexpected wasthe Court’ sdecision asto theremedy for that constitutional defect. The Court
held that, with the exception of two provisions severed from the federa sentencing statutes, therest
of the system remainsin place. AsBooker explained, Congresswould have wanted “to maintainall
provisions of the [ Sentencing Reform] Act and engraft today’ s constitutional requirement onto that
statutory scheme.”** Thus, the Court severed a provision rendering the Guidelines mandatory — 18
U.S.C. 8§ 3553(b) — but left in place the adjoining provision — 8 3553(a). Section 3553(a) lists the
general purposesof sentencing and directsthat the sentencing courts*“shall consider” certain factors
when imposing sentence. Among the factors listed are “the kinds of sentence and the sentencing
range established” by the Guiddines.*? Thisprovision, according to Booker, “ requires asentencing
court to consider Guidelinesranges. . . but it permitsthe court to tailor the sentencein light of other
statutory concerns as well.”** Booker also directs courts to abide by the other provisions of the

Sentencing Reform Act:

10 See, e.g., United States v. Croxford, 324 F.Supp.2d 1230 (D. Utah 2004); United States
v. Schaefer, 384 F.3d 326, 330 (7" Cir. 2004); United States v. Muffelman, 327 F.Supp.2d 79 (D.
Mass. 2004); United States v. Medas, 323 F.Supp.2d 436 (E.D.N.Y. 2004); United States v.
Shamblin, 323 F.Supp.2d 757 (S.D.W.Va. 2004).

" Booker, 2005 WL, at * 27 (emphasis added).
2 18 U.S.C. § 3553(3)(4).
3 Booker, 2005 WL, at *16 (emphasis added).
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Without the “mandatory” provision, the Act nonetheless requires judges to take
account of the Guidelines together with other sentencing goals . . . . The Act . . .
requires judges to consider the Guidelines sentencing range established for . . . the
applicablecategory of offense committed by the applicable category of defendant, the
pertinent Sentencing Commission policy statements, the need to avoid unwarranted
sentencing disparities, and the need to provide restitution to victims. And the Act .

. . requires judges to impose sentences that reflect the seriousness of the offense,

promote respect for the law, provide just punishment, afford adequate deterrence,

protect the public, and effectively provide the defendant with needed educational or

vocational training and medical care.*

Booker findly held that “the Act continues to provide for appeals from sentencing
decisions.”** This means that sentences imposed by district courts must be reasonable given the
factors set forth in the Act. One of those factors is the recommended Guidelines sentence.
Specificdly, “Section 3553(a) remains in effect, and sets forth numerous factors that guide
sentencing [one of them being the applicable Guidelines range]. Those factorsin turn will guide
appellate courts, as they have in the past, in determining whether a sentence is unreasonable.”*

In sum, Booker held that while the Guidelines are no longer mandatory, the rest of the
Sentencing Reform Act is. And the remaining provisionsof the Act require the court to consider the

Guidelines as one factor in crafting a*“ reasonable” sentence.

III. THE COURT SHOULD CONTINUE TO GIVE CONSIDERABLE WEIGHT TO
THE SENTENCING GUIDELINES.

To comply with Booker, this court must now determine how to consder the Guidelinesin

determining the appropriate a sentence. As Booker held, “the district courts, while not bound to

14 Id. at * 24 (internal quotations omitted).
5.

1 Id.



apply the Guidelines, must consult those Guidelines and take them into account when sentencing.”*’
The criticd question then becomes how much weight should the Guidelines carry in crafting a
sentence.

In his dissent in Booker, Justice Scalia stated that “logic compels the conclusion that the
sentencing judge, after considering therecited factors (including the Guidelines) hasfull discretion,
as full aswhat he possessed before the Act was passed, to sentence anywhere within the statutory
range.”'® Asageneral statement of asentencing judge’ slegd authority, Justice Scalia’ s description
appears accurate. The wise exercise of that discretionary authority, however, requires a judge to
consider how the legal and factual background has changed since the Act was passed. When
imposing a sentence today, a district judge has clear congressiond directives that a sentence must
achieve. Accordingly, the court’s discretion is limited to imposng a sentence that satisfies these
congressional mandates. In all but the most unusual cases, the appropriate sentence will be the
Guidelines sentence.

A. The Court Must Impose a Sentence that Achieves the Congressionally-Mandated
Purposes of Sentencing.

In imposing sentence, the court is of course circumscribed by any statutory maximum or
minimum sentence. In this case, for example, defendant Wilson has pled guilty to amed bank

robbery.’® The statutory maximum for this offense is twenty-five years in prison; there is no

" Booker, 2005 WL, at * 27 (emphasis added).
8 Booker, 2005 WL, at *47 (Scalia, J. dissenting).

19 18 U.S.C. § 2113(a) & (d).



mandatory minimum sentence, so the lowest possible sentence is probation, without prison time.
The court’ s discretion must operate within these statutory boundaries.

This discretion, however, must also be exercised so as to comply with additional
congressional mandates. Even as modified by Booker, the Sentencing Reform Act continues to
direct that “[t]he court shall impose a sentence sufficient, but not greater than necessary, to comply
with the purposes set forth” in the Sentencing Reform Act.®® Those purposes are:

(A) to reflect the seriousness of the offense, to promote respect for the law, and to

provide just punishment for the offense;

(B) to afford adequate deterrence to criminal conduct;

(C) to protect the public from further crimes of the defendant; and

(D) to providethe defendant with needed educational or vocational training, medical

care, or other correctional treatment in the most effective manner . ..

In light of the congressional command that the court “shdl” impose a sentence that issufficient “to
comply with the[se] purposes,” the court must impose a sentence that achieves, for example, “just

punishment” for an offense and which “afford[s] adequate deterrence to criminal conduct.”

B. Guidelines Sentences Generally Achievethe Congressionally-Mandated Purposes of
Punishment.

To determine what particular sentence achieves such things as “just punishment” and
“adequate deterrence,” the court has information that was not available before the passage of the
Sentencing Reform Act — specifically, the Sentencing Guidelines. When it passed the Sentencing
Reform Act, Congress created the Sentencing Commission. The Commission is an expert agency

specifically designed to assist the courts in imposing sentences that achieve the purposes of

% 18 U.S.C. § 3553(a) (emphases added).

2 18 U.S.C. § 3553(a)(2).



punishment. Congress gave the Commission significant staff and broad fact-finding powers.?? In
1987, the Commission promul gated thefirst comprehensive set of Guidelines. For morethanfifteen
years, the Commission hasrefined the Guidelines so that they achievethe congressionally-mandated
purposes. This process ison-going. As Booker reminds us, “[t]he Sentencing Commission will
continue to collect and study [trial court] and appellate court decisionmaking. It will continue to
modify its Guidelines in light of what it learns, thereby encouraging what it finds to be better
sentencing practices.”*

Congresshasal so had an opportunity to review both theinitial Guidelinesand all subsequent
amendments to insure that they fulfill congressional purposes* With regard to various crimes,
Congress has adopted “ sense of the Congress” resol utions, encouraging and even requiring that the
Commission make various amendments to the Guidelines® For some crimes, Congress even

directly amended the Guidelinesto provide what it believesis appropriate punishment to achieveits

2 See 28 U.S.C. §991.
2 Booker, 2005 WL, at * 26.
2 28 U.S.C. §994(p).

% See, e.g., PuB. L. 107-273, Div. C, Title|, § 11009(d), Nov. 2, 2002, 116 Stat. 1819
(sense of the Congress that a two-level enhancement should be required where the defendant
used body armor); Pus. L. 107-56, Title VI, § 814(f), Oct. 26, 2001, 115 Stat. 384 (directing
Commission to amend Guidelines on computer fraud); Pus. L. 106-310, Div. B, Title XXXVI, 8§
3651, Oct. 17, 2000, 1143 Stat. 1238 (directing Commission to increase penalties for distributing
ephedrine); Pus. L. 105-172, § 2(e), Apr. 24, 1998, 112 Stat. 55 (directing Commission to
increase penalties for cloning wireless telephones); Pus. L. 104-237, Title Il, § 301, Oct. 3, 1996,
110 Stat. 3102 (directing Commission to amend the Guidelines to increase penalties for
distributing methamphetamine; Pus. L. 103-322, Title 1V, § 40112, Sept. 13 1994, 108 Stat.
1903 (directing Commission to review disparities between sentences for various sex offenses);
Pus. L. 100-690, Title VI, § 6482(c), Nov. 18, 1988, 102 Stat. 4382 (directing Commission to
increase penalties for operation of common carrier under the influence of alcohal).
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objectives®® The result is a congressionally-approved Guidelines system. As Senators Hatch,
Kennedy, and Feinstein explained in their amicus brief in Booker:

The 1984 Act representsthemost comprehensiveeffort ever undertaken by Congress

to reform the federal sentencing system. It isthe product of more than a decade of

inter-branch and bipartisan |legislative effortsin both Houses of Congress. ... Since

1984, Congress has continued to monitor this area of law and has made revisions to

the sentencing guidelines system through amendments to the 1984 Act and other

legislation®

Congress creation of the Commission and subsequent approva of the Commission’s
Guidelinesprovidestrongreasonfor beli evingthat Gui deli nessentences sati fy thecongress ond ly-
mandated purposes of punishment. 1t would be startling to discover that while Congresshad created
an expert agency, approved the agency’ s members, directed the agency to promulgate Guiddines,
allowed those Guidelines to go into effect, and adjusted those Guiddines over a period of fifteen
years, that the resulting Guidelines did not well serve the underlying congressional purposes. The
more likely conclusion is that the Guiddines reflect precisely what Congress believes is the
punishment that will achieve its purposes in passing criminal statutes.

Congress has reconfirmed that its expectations that courts follow the Guidelines in the
recently-adopted “ Feeney Amendment.”*® |n 2003, Congress passed the Feeney Amendment to the

Act, which was designed to address what is called “the serious problem of downward departures

from the Federal Sentencing Guidelines by judges across the country.”® The Feeney Amendment

% pyg. L. 108-21, Title IV, 8 401(j) Apr. 30, 2003, 117 Stat. 673 (changing departure
standards for child sex offenses).

%' Brief of Amici Curiae, United States v. Booker at 2, 4.
% See generally United States v. Van Leer, 270 F.Supp.2d 1318 (D. Utah 2003).
? 149 ConG. Rec. H3061 (Mar. 27, 2003) (statement of Rep. Feeney).
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wasmeant to “put strict limitationson departures by all owing sentences outsidetheguidelinesrange
only upon grounds specifically enumerated in the guidelines as proper for departure. This would
eliminate ad hoc departures based on vague grounds, such as ‘ general mitigating circumstances.’”
Among the Feeney Amendment’s provisons was one requiring digtrict courts to state in
writing their reasons for departing from the sentencing guidelines:
The court, at the time of sentencing, shall state in open court the reasons for its
imposition of the particular sentence, and, if the sentence—
.. . isoutside the [Guideling] range . . . the specific reason for the imposition of a
sentence different from that described, which reasons must also be stated with
specificity in the written order of judgment and commitment . . . >
Thisprovision, like all other provisions in the Feeney Amendment, remainsin effect after Booker-.
Accordingly, it serves as a congressiona reminder to the digtrict courts that the Guidelines areto
receive significant weight, and that if departure occurs, the court must provide awritten explanation
that will be closely examined on appellate review.
For all these reasons, the congressional intent underlying the Sentencing Reform Act, as
modified by the Feeney Amendment, will generally be best implemented by a Guidelines sentence.
C. The Guidelines Generally Achieve “Just Punishment.”
Even apart from congressional approval of the Guidelines, considerable evidence suggests

that Gui delines sentences servethe congressionaly-mandated purposes of punishment.** Congress’

first-identified purpose of punishment isfor the sentence “to reflect the seriousness of the offense,

0 1d.
3 18 U.S.C. § 3553(c) (emphasis added).

%2 See generally, Paul G. Cassall, Too Severe?: A Defense of the Federal Sentencing
Guidelines (and a Critique of Federal Mandatory Minimums), STAN. L. Rev. 1017 (2004).
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to promote respect for law, and to provide just punishment for the offense.”** The Guiddines well
serve this fundamenta purpose of sentencing.

Just punishment means, in essence, that the punishment must fit the crime. In the Senate
Report accompanying the Sentencing Reform Act, the Act’s sponsors explained:

[Just punishment] — essentially the “just deserts’ concept — should be reflected

clearlyinall sentences; it isanother way of saying tha the sentence should reflect the

gravity of thedefendant’ sconduct. Fromthe public’ sstandpoint, thesentence should

be of atype and length that will adequately reflect, anong other things, the harm

done or threatened by the offense, and the publicinterest in preventing recurrence of

the offense. From the defendant’s standpoint the sentence should not be

unreasonably harsh under al the circumstances of the case and should not differ

substantidly from the sentence given to another similarly situated defendant

convicted of asimilar offense under similar circumstances.®

The concept of “just punishment” requires the court to consider society’s views as to
appropriate penalties, not just ajudge’s own personal instincts. As the Senate Report noted, the
court should consider “the public’s standpoint” in developing an appropriate sentence. Moreover,
Congress expected that the Sentencing Reform Act would generally produce sentencesthat did “ not
differ substantially” between similarly-situated offenders. If “just punishment” meant nothing more
than what a single judge thought was just punishment, then such uniformity of penalties would be
impossible.

Indetermining society’ sviewsasto theappropriateness of federal sentences, wearefortunate
to have very concrete data. In their informative book Just Punishments: Federal Guidelines and

Public Views Compared, Professors Peter Rossi and Richard Berk systematically compare

Guidelines sentences with sentences that the public would impose. By means of national public

® 18 U.S.C. § 3553(a).
* S Rep. 98-225, 1984 U.S.C.C.A.N. 3182, 3258-50.
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opinion survey, they studied 89 separate crimes, ranging in seriousnessfromillegal drug possession

to kidnaping, including many of the crimes most frequently prosecuted in federal court.

Professors Rossi and Berk found considerable convergence between Guidelines sentences

and the public’s view of appropriate sentences. To provide afew illustrations:

The Guidelinescall for 39.2 yearsin prison for kidnaping whenavictimiskilled; the
public believes 39.2 years is appropriate.

TheGuidelinescall for 9.1 yearsinprisonfor tracking in cocaine; the public believes
10 yearsis appropriate.

The Guidelines call for 4.8 yearsin prison for bank robbery without a weapon; the
public believes 4 yearsis appropriate.

TheGuidelinescall for 2.5 yearsfor afirearms deal er keegping poor salesrecords; the
public believes 3 yearsis appropriate.®®

From their data, Professors Rossi and Berk concluded that the Guidelines generally track

public opinion:

[T]hereisafair amount of agreement between sentencesprescribed in the guidelines
and those desred by the members of the sample. The agreement is quite close
between the means and the medians of respondents’ sentences and the guidelines
prescribed sentences. There is also quite close agreement between how individual
respondents rank crimes and the way in which the guidelines rank the same crimes.

Weinterpret thismajor finding to mean that theideas about sentencing inthe
guidelines and the interviews with respondents reflect societal norms concerning
publishment for those who violate the criminal laws. Both the [sentencing]
commission and the public converge on roughly the same sentences, because the
commission sought to write guidelines that would be acceptable to major
constituencies. . . . [ T]he commission relied heavily on the centra tendenciesin past
sentencing practices in federd courts as akind of template for its sentencing rules,
a strategy that used those practices as a proxy for public preferences. Using this

% Id. at 92-93, thl. 5.5 (comparing Guidelines sentence with median sentence from

sample).
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templ ate, the commission avoided both overly lenient and overly harsh sentencesand
wrote sentencing rules that came close to the mainstream consensus.®

Itisimportant to noteafew areasof disagreement between thepublic’sviewsand Guidelines
sentences. The publicfailedtosupport the Guidelines' differentially harsh treatment of distribution
of crack cocaine (as compared to powder cocaine); nor did it support the tough sentences for
environmental crimes, violations of civil rights, and certain bribery and extortion crimes.®” On the
other hand, the public supported somewhat longer sentencesfor marijuanatrafficking and for crimes
endangering the physical safety of victims and bystanders (e.g., adding poison to over-the-counter
drugs).® But these disagreements were the exceptions; the rule was that public opinion tracked
Guidelines sentences.

Apart from the details of this public opinion polling, it is hardly surprising to find that the
Guidelines track public views on appropriate punishment. The Guidelines were, after all, created
through a democratic process. The public’s elected representatives — Congress — created the
Commission, approved the Guidelines, and then adjusted them over the yearsin an on-going dialog
with the Commission. In light of these facts, it should be generally presumed that the Guidelines
reflect the public’ s views on appropriate punishment.

Thisgeneral convergence between public opinion and Guidelines sentencescreates astrong

reason for generally following Guidelines. Because sentencing must “ promote respect for the law”

% Id. at 208.
¥ Id. at 99.
® d.
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and “provide just punishment for the offense,”** sentences generally ought to track societal norms.
After all, criminal sentencing isthe way in which society expresses its views on the seriousness of
criminal conduct. To be sure, it is possible that a case can be made for deviating downward (or
upward) from public opinion. Inthe areaof civil rights offenses, for example, acriminal sentence
might well seek to lead, rather than follow, public opinion by specially protecting minority rights.
But aside from such unusual circumstances, Guidelines sentences will generally create “just
punishment” by reflecting the public’s judgment about the seriousness of an offense.

D. The Guiddines Generally Achieve Crime Control Purposes.

The court is dso required to impaose a sentence tha serves crime control purposes —e.g.,
deterrent and incapacitative purposes. Congress has specifically directed that all sentences must
“afford adequate deterrence to criminal conduct” and “ protect the public from further crimes of the
defendant.”*®° Essentially, these provisions reguire the court to determine whether a particular
sentence is a cost-effective means of preventing crime, either by deterring potential criminals
(general deterrence) or incapacitating criminal swho would otherwise have committed more crimes
(specific deterrence or incapacitation).

Itisdifficult for anindividual judge to make such determinations. Focusing on “adequate
deterrence,” for example, the court must assess the potential impact of its sentences on potential
offenders. As a starting point, this might require the court to take judicial notice of the fact that

crime rates are now at their lowest levels in thirty years. Violent crime victimization rates have

® 18 U.S.C. § 3553(3)(2).
© 18 U.S.C. § 3553(8)(2)(B) & (C).
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dropped from 47.7 per 1,000 population in 1973 to 22.8 in 2002, an amazing 52% reduction.** In
other words, Americanstoday are only half aslikely to fall victim to violent crime as they were in
1973. That drop in the crime rate has coincided with an increase in the number of prisoners behind
bars, including substantid increases in the number of federal prisoners. Statistics reveal that 2002
was not only the year of the lowest victimization rate in recent history, but also the year with the
highest prison population. Isthis purely a coincidence? Or a consequence?

One recently published study by a well-known socid scientist concluded that a significant
part of thedeclinein violent crimeisattributableto increased incarceration. Professor Steven Levitt
concluded that increasesin the size of the prison population, along with increasesin the number of
police and afew other factors could fully explain thedrop in crimein the 1990s.** His study is not
the only oneto point in this direction. An expanding body of literature suggests that incarceraion
of dangerous personsin recent years has demonstrably reduced crime, through both incapacitative
and deterrent effects.

Of particular interest in considering Guidelines sentences may bearecent study assessingthe
deterrent effect of state truth-in-sentencing laws.*® Since 1994, Congress has provided some
incentive grants to states who can demonstrate that violent offenders serve at least 85% of their

sentences. Interestingly, these state truth-in-sentencing laws would track the Guidelines, which

1 U.S. Dept. of Justice, Bureau of Justice Statistics, National Crime Victimization
Survey, Violent Crime Trends, 1973-2002, available at www.ojp.usdoj.gov/bjs.

2 Steven D. Levitt, Understanding Why Crime Fell in the 1990s: Four Factors That
Expalin the Decline and Seven That Do Not, 18 J. ECON. PERSPECTIVES 163 (2004).

* Joanna M. Shepherd, Police, Prosecutors, Criminals and Determinate Sentencing: The
Truth about Truth-in-Sentencing Laws, 45 J.L. & Econ. 509 (2002).
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demand that prisoners serve 85% of their sentences. A sophisticated regression analysis comparing
stateswith and without such truth-in-sentencing programsfound that the laws decreased murdersby
16%, aggravated assault by 12%, robberies by 24%, rapes by 12%, and larcenies by 3%. Therewas
a“substitution” by offendersinto less risky property crimes: burglaries increased by 20% and auto
thefts by 15%. Overall, the net reductions in crime were substantial.

Thesestudiesfocuson adeterrence effect from criminal penalties. Other studiesconfirmthe
obvious point that incarcerating an offender prevents him from repeating his crimes while heisin
prison.*

Moregenerally, estimates of both adeterrent and an incapacitative effect have suggested that
each 1% increase in the prison population produces approximately 0.10% to 0.30% fewer index
crimes.”® Renowned criminologist James Q. Wilson, for example, has opined that this“ € asticity”
of crime with respect to incarceration is between 0.10% and 0.20%.% Professors ThomasMarvell
and Carlisle Moody have examined crime statistics and prison populations for 49 states over the

period 1971-89.* They found that a 1% increase in prison population results in approximately

“ Peter W. Greenwood et al., Three Strikes and You re Out: Estimated Benefits and
Costs of California’s New Mandatory-Sentencing Law, in THREE STRIKES AND Y OU’RE OUT:
VENGEANCE AS PuBLICc PoLicy 543 (David Schichor & Dale K. Sechrest eds. 1996); Joanna M.
Shepherd, Fear of the First Strike: The Full Deterrent Effect of California’s Two- and Three-
Strikes Legislation, 31 J. LEGAL Stup. 159 (2002).

“ Here| draw on the helpful analysis of the studies found in John J. Donohue 111 & Peter

Siegelman, Allocating Resources Among Prisons and Social Programs in the Battle Against
Crime, 27 J. LEGAL StuD. 1, 12-14 (1998).

% James Q. Wilson, Prisons in a Free Society, 117 PuB. INTEREST 37, 38 (Fall 1994).

4" Thomas Marvell & Carlisle Moody, Prison Population Growth and Crime Reduction,
10 J. QUANTITATIVE CRIMINOL. 109 (1994).
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0.16% fewer reported index crimes. Professor Steven Levitt has found a higher elasticity — about
0.30% or more —in arecent sophigticated, comparative analysis of twelve states that experienced
system-wide restraints on prison popul ations imposed by federd courts.

The point of recounting these statisticsis not to suggest that the court will makeafinding on
the dasticity of crime with respect to incarceration before imposing a sentence — far from it.
Instead, the point hereisthat the court is poorly suited to consider elasticities and other factors that
would gointoasensibledeterrencecal culaion. Ontheother hand, the Sentencing Commissionwith
its ability to collect sentencing data, monitor crimes rates, and conduct datistica analyses, is
perfectly situated to evaluate deterrence arguments.

Further problemsabound for an individual court in considering deterrenceissues. Congress
has directed that a sentence provide “adequate” deterrence to future crimes. Presumably,
determining adequacy requires some consideration of not only the number of crimesto be deterred,
but also the harm stemming from those crimes. While acourt may be wel situated to determinethe
harms of the particular crime before it (through victim impact statements, police reports, and the
like), it would be hard pressed to give more than an educated estimate of the general harmsimposed
by a class of crimes. On this point, the available data suggests that the costs are staggeringly high.
One of the mogt comprehensive analyses was done by Ted R. Miller and his colleagues for the
National Institute of Justice in 1996.* They evaluated only the costs of crime to crime victims,
ignoring coststo the criminal justice system and other social costs associated with thefear of crime.

They separated victims' costs into two parts: tangible and intangible losses. Using sophisticated

48 U.S. DePT. OF JusTICE, NAT'L INST. OF JusTICE, VicTIM CosTs AND CONSEQUENCES:
A NEw Look (1996).
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methodol ogy, Miller and his colleaguescal culated atotd lossper criminal victimization that ranged
from $2.9 million for various forms of murder to $87,000 for rape and sexual assault to $8,000 for
robbery to $1400for burglary to $370for larceny.* They al so computed the aggregate annud victim
cost in the United States from crime — $450 hillion as of 1990, or more than $1800 per U.S.
resident.*® Another more recent analysis using a different methodology reported an even higher
aggregate burden from crime on the United States— in the nei ghborhood of $1 trillion annually.™

To besure, one can dispute thesefigures. But theimportant point for present purposesisthat
determinations of the “adequacy” of a deterrent to, say, armed bank robbery (the crime at issuein
this case) is difficult to make inan individual case. The Sentencing Commission, though, iswell
Situated to evaluate suchissues. AsBooker explains, *the Sentencing Commissionremainsin place,
writing Guidelines, collecting information about actud district court sentencing decisions,
undertaking research, and revising the Guidelines accordingly.”*?

If there were any doubt about the Commission’ s fact-finding abilities on deterrence issues,
it would be well to remember —once again —that Congress has gpproved the Guiddines. Congress
hasampl e datagathering abilities of itsown through hearingsand other devices. The Supreme Court
has recognized that Congress “may inform itself through factfinding procedures . . . that are not

availableto the courts.”*® Inlight of the congressional sanctioning of the Guidelines, courts should

9 Id at 9.

0 Id at 17.

°' David A. Anderson, The Aggregate Burden of Crime, 42 J.L. & EcoN. 611 (1999).
%2 Booker, 2005 WL, at *27.

% See e.g., Bush v. Lucas, 462 U.S. 367, 389 (1983).
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be reluctant to offer judgments about crime control issues. Congress judgment is entitled to
considerable weight on this subject as well.

E. Rehabilitation Does Not Justify a Shorter-Than-Guiddines Sentence.

The fourth purpose of punishment specified by Congressis “to provide the defendant with
needed educational or vocational training, medical care, or other correctional treatment in the most
effectivemanner . . . .”> This purpose can be generally described as “rehabilitation.” Some might
argue that Guiddines sentences are contrary to rehabilitative efforts. But the Commission
considered this goal in drafting the Guidelines.> More important, it seems clear that in cases such
asthis one—involving a lengthy prison sentence — rehabilitation is a subordinate consideration to
just punishment and crime control. Congress itself directed the Commission to insure that the
Guidelines “reflect the inappropriateness of imposing a sentence to aterm of imprisonment for the
purpose of rehabilitating the defendant or providing the defendant with needed educational or
vocationtraining, medical care, or other correctional treatment.”*® The Senate Report explained that
the thinking behind this directive was to place rehabilitation as a secondary consideration where
serious crimes were involved:

It isunderstood, of course, that if the commission finds that the primary purpose of

sentencing inaparticular kind of case should bedeterrence or incapacitation, and that

a secondary purpose should be rehabilitation, the recommended guideline sentence
should be imprisonment if that is determined to be the best means of assuring such

5 18 U.S.C. § 3553(a)(2)(D).

® See U.S.S.G. § 1A1.1 (policy statement). Cf. Marc Miller, Purposes at Sentencing, 66
S.CaL.L.Rev. 413 (1992) (arguing that Commission should have delineated its analysis
further).

5 28 U.S.C. § 924(K).
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deterrence or incapacitation, notwithstanding the fact that such a sentencewould not
be the best means of providing rehabilitation.>

Another reason for placing rehabilitation in asecondary positionisthat the court has no way
of determining whether adefendant hasbeen rehabilitated. Inthiscase, for example, the Guidelines
call for a sentence of no less than 188 months. The court cannot determine today whether after
completing, for example, 100 months of his sentence, defendant Wilson will have rehabilitated
himself to the point where heisno longer athreat to society. Nor doesany parole mechanism exist
under the Sentencing Reform Act to make such adetermination. The Sentencing Reform Act not
only created the Guidelines but also abolished parole. The Senate Report accompanying the
Sentencing Reforming Act suggested that aparol e-based sentencing scheme had failed and had led
to the many discrepancies between sentences “[M]ost sentencing judges as well as the parole
commission agree that the rehabilitation model is not an appropriate basis for sentencing
decisions.”*®

After Blakely, some courts and commentators began to consider whether it would be
appropriatefor judgesto revivethe parole procedures.® For example, it could beargued that “if the
[Sentencing Reform Act] is unconstitutional, paroleisback.”® Booker, however, never hintsat a

possiblerevival. Tothecontrary, it makes clear that the only unconstitutional provisionsinthe Act

" S. Rep. 98-225, 1984 U.S.C.A.N. 3182, 3259 n. 288.
% S. Rep. 98-225, 1984 U.S.C.A.N. 3182, 3224.

» See, e.g., Mueffelman, 327 F. Supp.2d at 96 (“[Plainly there is aproblem with
reinstituting an indeterminate system, when there is no longer parole.”).

% Jan Weinstein & Nathaniel Z. Marmur, Federal Sentencing During the Interregnum:
Defense Practice as the Blakely Dust Settles, 17 FED. SENT. R. 51, 2004 WL 2566155, at *4 (Oct.
2004).
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are two provisions regarding the binding nature of the Guidelines.”* Inlight of Booker' s silence it
must be presumed that the Sentencing Reform Act’ sabolition of paroleremains. Because paroleis
not apossibility for defendants such as Wilson, the court must follow the Guidelines’ lead in giving
rehabilitation a subsidiary rolein determining the prison sentence.

F. The Limited Effect of the Parsimony Provision.

One possible reason for avoiding a Guidelines sentence might be the so-called “ parsimony
provision,” which provides that “the court shall impose a sentence sufficient, but not greater than
necessary, to comply with the purposes[of punishment] set forthin[the Sentencing Reform Act].” %
It is possible to argue that this provision requires the courts to impose sentences below the
Guidelines range, because Guiddines sentences are not parssimonious® This is an interesting
argument worthy of discussion.

Determining what thepars mony provision meansisdifficult. AsProfessorsMarc Miller and
Ronald Wright havenoted, “[t]hefull history and possible meanings of the parsimony provision, and
of all of section 3553(a), have not yet been written.”® While they trace the concept to Professor

Norval Morris's 1974 book The Future of Imprisonment,* the concept seemsto extend all the way

61 See Booker, 2005 WL, at * 16.
62 18 U.S.C. 3553(a) (emphasis added).

83 See_http://sentencing.typepad.com/sentencing_law_and_policy (Jan. 12, 2005) (The
Power of Parsimony (and Justice Breyer’s Notable Omission)) (Prof. Douglas Berman tentatively
advancing this suggestion).

% Marc L. Miller & Ronald F. Wright, Your Cheatin’ Heat(land): The Long Search for
Administrative Sentencing Justice, 2 BUFF. CRIM. L. Rev. 723, 810 n.57 (1999).

% See NORVAL MORRIS, THE FUTURE OF IMPRISONMENT 60-62 (1974).
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to back to general notions of utilitarianism espoused by Jeremy Bentham.®® With regard to the
Sentencing Reform Act, the relevant legislative history shows that, much of the remaining Act
originated not in the Senate but in the House (which desired a more flexible guidelines system).®’
After reviewing this history, Professors Miller and Wright concede that the parsimony
provision has played “amost no role in caselaw,”® but maintain that “the parsimony concept is
powerful evidence. . . that both the Senate and the House were attempting to pass a statute giving
more substantial power to sentencing judges to impose a sentence outside the guidelines range.”®
Thisconclusion about | egislative history seemsdebatable. But for present purposes, thecritical issue
Isthe meaning of the language congress ultimately enacted. It requiresacourt toimpose asentence
“sufficient, but not greater than necessary, to comply” with purposes of Sentencing Reform Act.”™
The court must, therefore, first determine what is a “ sufficient” sentence. For the reasons given
above, the Guidelines ranges are designed to impose sufficient punishment and appear to impose

sufficient punishment in most cases.

% See JEREMY BENTHAM, OF THE INFLUENCE OF TIME AND PLACE IN MATTERS OF
LEGISLATION (1843) (presenting utilitarian theory of punishment that rests on the idea of no
unnecessary punishment).

o7 See also, H.R. Conf. Rep. 98-1159, 1984 U.S.C.C.A.N. 3710; H.R. Conf. Rep. 98-
1159, 1984 U.S.C.C.A.N. 3710, 3711, see generally, Miller & Wright, supra., 2 Burr. CRIM. L.
Rev. at 744.

% Id.; cf. United States v. Davern, 970 F.2d 1490, 1498 (6" Cir. en banc)(finding
parsimony provision of limited significance).

% Id. at 746-47.
" 18 U.S.C. § 3553(a) (emphasis added).
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Moreover, the Commission wasitself bound by the parsimony provision.” Whilesomehave
argued that the Commission gave insufficient atention to the provision,” the fact remains that the
Commission promulgated guidelines that it viewed as paramonious. If the Commission was
mistaken and the ranges were not parsimonious, Congress could have simply rejected them.
Congress, of course, did nothing of the sort. To the contrary, in the 15 years since adoption of the
Guidelines, the general tenor of Congressiona efforts has been to constantly prod the Guidelines
upward.

There may be an argument that the parsimony provision generally requiresacourt to impose
asentenceat thelow end of any goplicable Guidelinesrange. Thisissomething that judgesgenerally
do today; the vast mgjority of judges sentence at or toward the very bottom of any applicable
Guidelinesrange.” But the application of the parsimony provisionto sentences within aGuidelines
range need not be resolved in thiscase. The government is recommending that defendant Wilson
be sentenced at thelow end of the Guidelinesrangethat appliesto him. Becausethecourtisinclined
tofollow that recommendation, it isenough to concludethat alow-end sentence within aGuidelines
range is parsimonious, leaving for another day whether only a sentence at the low end of the range

would be parsimonious.

™ See 28 U.S.C. § 994(b)(1) (Guidelines shall comply with all “pertinent provisions’ of
Title 18.).

2 See Marc L. Miller, Domination and Dissatisfaction: Prosecutors as Sentencers, 56
StAN. L. Rev. 1211, 1269 n.9 (2004).

8 See Frank O. Bowman, Ill, Fear of Law: Thoughts on Fear of Judging and the State of
the Federal Sentencing Guidelines, 44 St. Louis L. Rev. 299, 338 (2000) (about 80% of all drug
offenders sentenced at or below the Guidelines minimum and about an addition 10% sentenced
in the lower half of the range).
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G. The Guidelines Should Be Followed to Avoid Unwarranted Sentencing Disparity.

A final reason for giving heavy weight to the Guidelines to avoid unwarranted sentencing
disparity. Avoiding unwarranted sentencing disparity wasthe main goal of the Sentencing Reform
Act. The Guidelines were primarily formulated to “eliminate the unwarranted disparities that
proliferated under the prior sentencing regime and to forecl ose the consideration of race, gender, and
other illegitimate factors at sentencing.””* As Booker explains, Congress “basic statutory goal in
enacting the Gui delineswas to provide a sentencing system that diminishes sentencing disparity” ™
and “to move the sentencing system in the direction of increased uniformity.””® In an effort to
achieve this end, “Congress directed the [ Sentencing] Commission . . . to provide certainty and
fairnessin sentencing and avoid unwarranted sentencing disparities anong defendants with similar
records who have been found guilty of similar criminal conduct while maintaining sufficient
flexibility to permit individualized sentences when warranted.”

While Booker renders the Guiddines advisory, the court is still obligated to consider “the
need to avoid unwarranted sentencing disparities among defendants with similar records who have
been found guilty of similar conduct . . . .”® The only way of avoiding gross disparities in
sentencing fromjudge-to-judgeand district-to-district isfor sentencing courtsto apply someuniform

measure in all cases. The only standard currently available is the Sentencing Guidelines. If each

™ Brief of Amici Curiae, United States v. Booker at 3.

> Booker, 2005 WL, at *19.

® Id. at *20.

" Brief of Amici Curiae, United States v. Booker a 16 (internal citations omitted).
% 18 U.S.C. § 3553(3)(6).
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district judge follows his or her own views of “just punishment” and “adequate deterrence,” the
result will be a system in which prison terms will “depend on ‘what the judge ate for breakfast’ on
the day of sentencing” and other irrelevant factors.” Such aresult would beintolerable in asociety
committed to the rule of law and to equal treatment of offendersregardless of race, class, gender, or
geographicd location. It would, in short, be areturn to the pre-Guidelines days, which “produced
astounding disparities among the sentences that were imposed on defendants convicted of thesame
offense with similar backgrounds with different judicial districts across the country — and even
among different judges in the same district.”®

To be sure, reasonable minds may differ about whether the Guiddines arethe best standard
againg which to measurethefairness of sentences. Itisno secret that somejudges believe sentences
are too harsh, although the degree of judicial dissatisfaction with the Guidelines is easy to
overstate.® The fundamental fact remains, however, that the Guidelines are the only standard
available to all judges around the country today. For that reason alone, the Guidelines should be
followed in all but the most exceptional cases.

For all these reasons, the court concludes that in exercising its discretion in imposing

sentences, the court will give heavy weight to the recommended Gui delines sentence in determining

" Blakely v. Washington, 124 S.Ct. 2531, 2533 (2004) (Breyer, J., dissenting). See
generally Stephen Breyer, The Federal Sentencing Guidelines and Key Compromises Upon
Which They Rest, 17 HOFSTRA L.Rev. 1 (1988).

8 Brief of Amici Curiae, United States v. Booker at 4.

8 See U.S. SENTENCING COMMISSION, SURVEY OF ARTICLE |l JUDGES ON THE FEDERAL
SENTENCING GUIDELINES (March 2003) (finding that approximately 38.4% of responding district
court judges reported that the Guidelines’ attained a “ higher achievement,” 38.6% reported
“middle achievement,” and 22.9% reported “lower achievement”).
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what sentenceisappropriate. Thecourt, intheexerciseof itsdiscretion, will only deviatefromthose
Guidelinesin unusual casesfor clearly identified and persuasivereasons. Thisistheonly coursethat
implements the congressiona ly-mandated purposes behind imposing criminal sentences.

IV. Procedures to Be Followed in all Sentencings.

Having set out the substantive considerations that will govern sentences in this court, it is
now appropriate to spell out the procedures for future sentencings. Because the court will continue
to give considerable weight to the Guidelinesin all of its sentencings, the court will continue to
follow all procedural components of the Guidelines system. Obviously, the court cannot comply
with Booker' s mandate to “consider” the Guidelines sentence before imposing the final sentence®
unlessthe Guidelines sentenceisavailable. Accordingly, the probation officeisdirected to continue
preparing pre-sentence reports that contain Guidelines cal culations, including cal cul ations based on
the “real offense” involved with any offense of conviction. Prosecutors and defense attorneys are
directed to continue to make objections to any deficiencies in the pre-sentence report, just as they
have always done. The court, as it did before Booker, will resolve any disputes at the sentencing
hearing.®

Careful preparation of a pre-sentencereport and district court resolution of disputed factsis
important for additional reasonsaswell. Under Booker, both the defendant and the government are

authorized to apped a sentence imposed as a result of an “incorrect application of the sentencing

8 Booker, 2005 WL, at *16.
8 See FED.R. CRIM. P. 32.
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guideline.”® Thismay seem abit oddinview of Booker' sdetermination that the Guidelinesareonly
advisory.® But the obligation of atrial judgeisto faithfully prepare an appropriatetrial court record,
leaving it to the appellate court judges to sort out the ultimate implications of that record.

One last point about the pre-sentence report and sentencing hearings is important. The
Guidelinesthemsel vescontain provisionsdesigned to provide necessary flexibility in unusual cases.
The Guidelines provide for “departures’ where “there exists an aggravating or mitigating
circumstance. . . of akind, or to adegree, not adequately taken into consideration by the Sentencing
Commission in formulating the Guidelines. . . .”® The Guidelines also provide for departuresin
specified unusual circumstances, such aswhen adefendant engages in extreme conduct®” or suffers
from diminished capacity.® Under these departure provisions, a sentence for an unusual case can
comply with the Guideli nes systems even though it is outside the Guidelinesrange. If a defendant
(or the government) believesthat adeparture from the Guideines range is appropriate, they should
present that issueto the probation office for inclusion in the pre-sentence report. They should then
be prepared to present their departure argument at the sentencing hearing.

At the sentencing hearing, the court will resolve all disputes about application of the

Guidelines, and then determine what the advisory Guidelines range is. The court will then give

8 18 U.S.C. § 3742(a)(2) (appeal by defendant); 18 U.S.C. § 3742(b) (appeal by
government).

8 Cf. Booker, 2005 WL, at *49 (Scalia, J., dissenting) (arguing that appeals under Booker
are out of “Wonderland”)

% U.S.S.G. §5K2.0
¥ U.S.S.G. §5K2.8.
% U.SS.G. §5K2.13.
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considerable weight to that recommended Guidelines sentence while exercising its discretion in
determining the sentence. If the court decides to impose a sentence different than that advised by
the Guidelinesthe court will explain with specificity inwritingits reasons as required by the Feeney
Amendment.®
V. Determining Defendant Wilson’s Sentence.

In light of these principles, the court is now in a position to determine defendant Wilson's
sentence.

A. Offense Conduct and Criminal History.

The court finds the following facts: defendant Wilson robbed three bank tellersat gunpoint.
On October 30, 2003, at approximately 9:00 a.m., Wilson ran into the Intermountain Credit Union
in Salt Lake City, Utah. Hewaswearing ahooded mask, ablack fleece shirt, dark pants, and white
cross-trainer style shoes. He was brandishing what appeared to be a sawed-off shotgun. Wilson
leaped onto theteller counter then jumped down behindthecounter demandingmoney. Threetellers
wereon duty, two behind theteller counter and athird was using atelephone. The defendant pointed
his weapon at two of the tellers, demanding they open their money drawers. As they opened their
drawers, he stuffed money into his pants pockets and continued to demand more money. After
obtaining approximately $13,626, he fled the credit unioninalate model 1980sgray or silver sedan.
According to the victims, Wilson’ s hooded mask had unusudly large holes for the mouth and eyes.
Despite hiswearing amask, the tellerswere able to provide detailed descriptions of the defendant’s
facial features. Thetellers were able to approximate the defendant’ s height at 5 feet 7 inches, and

his weight at approximately 160 pounds.

® 18 U.S.C. §3553(C).
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Two days later, Wilson was arrested by state authorities for Aggravated Assault after a
physical altercation with his girlfriend. During this incident, Wilson alegedly held a sawed-off
shotgun to hisgirlfriend shead ashethreatened her. Asasmilar weapon was used in therobbery,
Wilson becameasuspect intherobbery. Thetellerslater identified Wilson astherobber. Thepolice
also developed compelling evidence of his guilt, including matching his shoeprints with those | eft
on theteller counter. Police also learned that Wilson was amember of the Black Mafia Gangsters.

Wilson ultimately pled guilty to armed bank robbery. The pre-sentence report revealed that
Wilson isafive-timefelony offender. In 1991, he pled guilty to raping afourteen-year-old girl in
Salt Lake City, Utah. 1n 1991, he also pled guilty in St. Louis, Missouri, to beating and robbing a
victim. And asoin 1991, he pled guilty to attempted sexual abuse of atwelve-year-old girl inthe
same court. While in prison on these charges, he received 78 disciplinary actions and 22 verbal
warnings, as well as a misdemeanor conviction for smuggling illegal drugs into the Utah State
Prison. After beng paroled in 1996, in 1997 he pled guilty in Salt Lake City, Utah, to robbing a
victim by simulating the presence of a firearm. Paroled after a year, he absconded from the
supervision of the Department of Correctionsin 2000, amisdemeanor offense to which hethen pled
quilty.

B. Victim Impact Statement.

The court has been madeaware of the seriousness of the defendant’ s current off ense through
powerful victim impact statements from the three tellers. One of the impact statements will serve
to illustrae the devastating consequences of violent crimes such as Wilson’s:

Y our Honor,

It is still so difficult for me to talk about this matter, so | appreciae your
comprehension onmy spell[ing] and construction of thephrases, becausethe English

is not my main language.
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When | camein from Mexico in 1999 to the United States with my husband,
an American citizen, without my children and grandchildren, it was so hard for me.
But my god was to enjoy what this country could offer me and try to do something
to help other[s] who may need my help and support, and mainly to help my husband
and family in Mexico.

| started working and paying taxes, asthe government laws, rulesand policies
are specified, and [to] be agood human being and American resident.

When the robbery happened, my life turned 180 degrees and confronted me
withtheviolence of thebig cities; | havetried so hard to leave this experience behind
me so it would not affect my family, but it did. Thispart wasextremely hurt[ful] for
me. Not only the life of my sons, sisters and husband were shocked so badly, but
could you imagine the reaction of my 10-year-old grandson, when he knew of the
situation? Hisworldishisfamily: grandparents, parents, aunts, uncles, cousins, etc.,
besides we havebeen very closeto him. Having [told] him that his®Ita’ (nickname
for little grandmother) was exposed in an armed robbery was too much for him.

Obviouslythisaffected my rel ationship with my family and the peopl earound
me, even though | havetried tenaciously, to not let it happen. | have not beentotally
successful. | could say sometimes | am still a little paranoid by observing and
scrutinizing the customersin my job or the people around [me].

Even when the counseling services were offered to me by the FBI agents, |
refused them becausel consider myself abrave person, so | will be fighting withthis
feelings and fears and trying go ahead with my life, avoiding negative thoughts and
[] trusting on the good faith of people. | do not know how long it will take me, but
| am pretty sure | will get over it, because | have the guidance of the Lord and the
love and support of my family.

Now | will beglad to tell my grandson that the justice awaystriumph[s] and
the robber will pay for his actions and the most important: HE WON'T HURT
ANY MORE PEOPLE or FAMILIESASHE DID WITH MEAND MY FAMILY.

If you givemethe opportunity to ask you something: please do not leavethis
criminal to be free to hurt somebody else.
Kind regards.
[name redacted]*®°

% Victim Impact Statement of Bank Tdler, Attachment 2 to P.S.R. (punctuation edited
for clarity).
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C. The Appropriate Prison Sentence for Defendant Wilson.

Asthe court understandsthe parties positions, both sides agree that the Guidelinesrangeis
alevel 31. Thiscalculationisderived from abase offenselevel for robbery of 20,” increased by two
levelsfor theft from afinancia institution,® increased by fivelevelsfor brandishing afirearm,” and
finaly increased by one leve for loss in excess of $10,000.* Wilson's offense level is then
increased a further six levels because he is a career offender in light of his extensive criminal
history.® Fromthistotal level of 34, threelevelsare subtracted for hisacceptance of responsi hility.®
The probation office aso caculated that Wilson is in criminal history category VI, the highest
category. These calculations produce a sentencing range of 188-235 months in prison. The
government is recommending the low end of this range — 188 months—in light of Wilson’sguilty
plea. Wilson argues for a sentence substantially lower than 188 months.

For thereasonsexplained above, thecourt will, inexercisingitsdiscretion, give considerable
weight to the recommended Guidelines sentence of no lessthan 188 months. Having considered all
of the purposes of punishment —including the need to impose just punishment, to adequately deter

future criminal violations, and to avoid unwarranted disparity in sentencing — the court concludes

% U.SSG.§2B3.1

2 U.SSG. § 2B3.1(b)(1).

% U.S.S.G. § 2B3.1(b)(2)(A).
% U.S.S.G. § 2B3.1(b)(7)(B).
% U.SS.G.§4B1.1.

% U.S.SG. §3ELL
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that the advisory Guidelines sentence is appropriate here. Therefore, the court will impose a
sentence of 188 months.

The court acknowledgesthat there is a provisionin Wilson's plea agreement that could be
interpreted as barring him from taking advantage of the Booker ruling invalidating the Guidelines.®’
Enforcing that provision, however, might create additional litigation about its enforceability. The
safest course seemsto beto simply not apply that provision against Wilson, and proceed as outlined
above.

D. Restitution to the Victim Credit Union.

The court must also determine whether to order restitution. The pre-sentence report
recommendsrestitution to the credit union of $9,795.15, covering the net lossfrom therobbery. The
court is obligated to award restitution in this amount under the Mandatory Victim Restitution Act
(MVRA) because Wilson's crimeis acrime of violence.® There remainsthe possibility, however,
that Booker rendersthe MV RA unconstitutional. It could be argued that, like the Guidelines found
invalid in Booker, the MV RA requires judicial fact-finding beyond that authorized by the Sixth
Amendment.

However Bookerisnot directly controlling on theissueof the constitutionality of theMVRA.
Booker focused on the Sentencing Reform Act of 1984, whilethe MV RA was enacted separately in

1996.%° Moreover, Booker appears to address only the question of the constitutionality of the

9 See Statement in Advance of Plea, 1 4 (attempted Blakely “waiver”).
% 18 U.S.C. § 3663A.
% See Pus. L. 104-132, Title |1, § 204(a), Apr. 24, 1996, 110 Stat. 1227.
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Guidelines. Whilethe Guidelines contain their own restitution section,'® that section is essentially
across-reference to the statutory provisions of the MVRA. The question of whether the MVRA is
constitutiond, therefore, was not decided by Booker-.

Nonetheless, this court has already decided that the Sixth Amendment does not apply to
restitution awards under the MVRA. As explained in this court’s decision in United States v.
Visinaiz,"" restitutionisnot acriminal penalty and thereforeisnot covered by the Sixth Amendment.
This conclusion rests on the recognition that restitution is primarily designed to compensate, not
punish. The Tenth Circuit has held, for example, that the purpose of restitution “*isnot to punish
defendantsor to provideawindfall for crimevictims, but rather to ensurethat victims, to thegreatest
extent possible, are made whole for their losses.”” ' Similarly, in United States v. Newman,* the
Seventh Circuit emphasized that “[r]estitution hastraditionally been viewed as an equitable device
for restoring victims to the position they had occupied prior to awrongdoer’ sactions.”*** And even
the Supreme Court has noted that the ordinary meaning of restitution isto “restor[e€] someoneto a
position he occupied before a particular event.”

Asexplained in Visinaiz,

10 See U.S.S.G. §5E1.1.
191 344 F.Supp.2d 1310, 1314 (D. Utah 2004).

92 United States v. Nichols, 169 F.3d 1255, 1279 (10" Cir. 1999)(quoting United States
v. Arutunoff, 1 F.3d at 1121).

103 144 F.3d 531 (7" Cir. 1998).
104 1d. at 538.
% Hughey v. United States, 495 U.S. 411, 416 (1990).
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[t]he notion of compensating victimsfor losses attributabl e to the defendant’s crime
islogicdly and intuitively non-punitive. For example, if aburglar iscaught running
out of ahousewiththe homeowner’ stelevision, wewould not say hewas* punished”
if the police officer took thetelevision and gaveit back toitsowner. If abank robber
iscaught on the bank’ sfront steps, we would not say it isa“penalty” to givetheloot
bag back to the tellers. Requiring return of the property instead works to prevent a
criminal from receiving awindfall by forcing him to disgorge an unjustly obtained
benefit. Variations on these fact patterns are simply matters of degree. Thus, even
if the burglar or the bank robber have escaped with their stolen property and have
even converted it in some way, the return of equivalent value to the homeowner or
the bank is better described as compensation to the victim rather than punishment of
the criminal *®

In sum, becauserestitution isnot criminal punishment, itis not subject to the strictures of the Sixth
Amendment.

Visinaiz aso found no basis in history for extending the right to a jury trial to restitution
awards. Traditionally, Visinaiz observed, juries did not determine restitution awards.*”’
The common law provided, for example, that restitution was a statutory remedy “to be awarded by
the justices on a conviction of robbery or larceny.”'® As Visinaiz noted, “[t]his common law rule
was recoghized by the Supreme Court in 1842 in United States v. Murphy:

The statute of 21 Hen. VIII., c. 2, gavefull restitution of the property taken, after the

conviction of an offender, of robbery. The writ of restitution was to be granted by
the justices of the assize . . . "'

106 344 F.Supp.2d at 1316.
197 344 F.Supp.2d at 1323-25.

18 16 C.J.S. Criminal Law § 3255 (1918) (citing 21 Hen. VIl ¢ 11; 7 & 8 Geo. IV c29 §
57) (emphasis added).

19 344 F.Supp.2d at 1323 (quoting U.S. v. Murphy, 41 U.S. 203, 206 (1842)).
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This rule, moreover, “was retained in several state statutes in the early years of the Republic.”**°
Pennsylvania’s petit larceny statute provided, for example, that

... if any person or persons shall hereafter feloniously steal, take and carry away any

goods, or chattels under the value of twenty shillings . . . being thereof legally

convicted, shall be deemed guilty of petty larceny, and shall restore the goods and

chattelsso stolen or pay the full value thereof to the owner or ownersthereof . .. .**

“Forcible entry and detainer,” Visinaiz continued, was another “crime in which it was
common to encounter provision of a restitutionary remedy a common law."*? So, for example,
“[u]lpon conviction by ajury of forcible entry and detainer . . . Blackstone’s Commentaries explains
that ‘besides the fine on the offender, the justices shall make restitution by the sheriff of the
possession. ... " |nfact, “[m]any states early on criminalized forcible entry upon and detainer
of land, and often these statutes authorized the judge to order restitution and the payment of damages

upon conviction.” **

10 14 (citing Act of September 15, 1786 (12 St.L. 282-283 Ch. 1241 (Penn.)); Ross v.
Bruce, 1 Day 100 (Conn. 1803) (citing state statute 413 authorizing “treble damages’ for theft);
Commonwealth v. Andrews, 2 Mass. 14, 24, 1806 WL 735, 7 (Mass. 1806) (citing larceny act of
March 15, 1785, authorizing award of treble the vaue of goods stolen to the owner upon
conviction).

11 Act of September 15, 1786 (12 St. L., 282-283 Ch. 1241, (Penn.)).
112344 F.Supp.2d at 1324..

3 Id. (quoting 4 BLACKkSTONE ComM. p. 117 (2001 Mod. Engl. ed. of the 9" ed. of
1793).

Y4 Id. (citing Allen v. Ormsby, 1 Tyl. 345 (Vt. 1802) (citing sec. 5 of the forcible entry
and detainer act of February 27, 1797); Crane v. Dodd, 2 N.J.L. 340 (N.J. 1808) (citing sec. 13 of
the stat€ s forcible entry and detainer act providing for an award of “treble costs’); People ex rel.
Corless v. Anthony, 4 Johns. 198 (N.Y .Sup. 1809) (citing St. 11™ Sess. c. 6, forcible entry and
detainer statute authorizing an award of restitution and damages to the aggrieved party). But see
Commonwealth v. Stoever, 1 Serg. & Rawle 480 (Pa. 1815) (no damages allowed under state’s
forcible entry and detainer statute).

35



Based on these and other historical precedents discussed in Visinaiz, there is no reason for
believing that the Sixth Amendment requires jury fact-finding in restitution awards. Visinaiz,
however, was decided before yesterday’ s decision in Booker. Does Booker cast any doubt on the
reasoning of Visinaiz?

Inthecourt’ sview, nothingin Booker undercuts Visinaiz. Likethe earlier decisionsonwhich
it is based, Booker focuses on the unfairness of judicial fact-finding undergirding alonger prison
sentencefor acriminal defendant. 1nBooker, for example, thedefendant received an additional eight
years in prison because of the quantity of cocaine involved in his offense”®> Moreover, the
reasoning of Booker rests on findings of fact essential to “punishment.”**®* The Court nowhere
indicates what is considered to be “punishment.” For all the reasons explained above, restitution
should not now be considered punishment and historically never has been considered punishment;
it therefore lies outside the Sixth Amendment’ s jury requirements.

Because the provisions of the MV RA are constitutional in the wake of Booker, the court
orders defendant Wilson to pay restitution to the victim credit union in the amount of $9,795.15.
Asexplained by thiscourtinitsopinion in United States v. Bedonie, thisamountisdueimmediatdy,
payable on aschedule.™” The court sets a schedule of $25 per quarter whilein prison and $100 per

month upon release.

15 Booker, 2005 WL, at *4.
Y6 14 at *8 (recounting Blakely decision).
17317 F.Supp.2d 1285, 1329 (D. Utah 2004) (appeal pending).
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E. No Continuance of the Proceedings.

The court has hastened to produce an opinion on all of these subjects because they will recur
in alarge number of cases here and perhapsin other courts aswell. The court is also reluctant to
delay the sentencing in this matter to ponder over the meaning of Booker. The Wilson sentencing
has already been delayed more than a month. As noted above, defendant Wilson's crimes are
extremely serious and have caused considerable trauma and anxiety to his victims. Congress has
recently mandated that victims havetheright “to proceedingsfree from unreasonable delay.”**® The
court sees no reason for delay.

At the same time, however, the court realizes that its opinion may touch on subjects about
Booker tha the parties wish to brief. Accordingly, the court will hold the judgment in this matter
in abeyance for ten days to give either side an opportunity to file any objection to any of the
conclusions in this opinion.

CONCLUSION

It may be appropriateto offer aconcluding observation. The court hasdeterminedthat it will
generally hew to the Guidelines in imposing criminal punishments. No doubt, some criminal
defendantswill be disappointed by thisresult. Y etinthelong run, such an approach may bethe best
way to develop a fair and condstent sentencing scheme around the country for the benefit of
defendants, victims, and the public. As Booker itself recognized, the judiciary’ s view on how to
proceed “of course, is not the last word: The ball now lies in Congress' court. The National

Legidatureis equipped to deviseand instdl, long-term, the sentencing system compatible with the

18 18 U.S.C. § 3771(a)(7).
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Constitution, that Congressjudges best for thefederal system of justice.”**® Thecongressional view
of how to structure that sentencing system will surely be informed by how judges respond to their
newly-granted freedom under the “advisory” Guidelines system. If that discretion is exercised
respons bly, Congress may be inclined to give judges greater flexibility under a new sentencing
sysgem. On the other hand, if that discretion is abused by sentences that thwart congressional
objectives, Congress has ample power to respond with mandatory minimum sentences and the like.
The preferable course today isto faithfully implement the congressiond purposes underlying the
Sentencing Reform Act by following the Guiddinesin all but unusud cases.

Accordingly, the defendant is sentenced to a term of 188 months in prison — the term the
Guidelines prescribe. The defendant is also ordered to pay restitution of $9,795.15 to the credit
union he robbed. The judgment will be hed in abeyance for ten days to allow briefing on these
conclusions from either side.

SO ORDERED.

DATED this 13" day of January, 2005.

BY THE COURT:
IS

Paul G. Cassell
United States District Judge

19 Booker, 2005 WL, at *28.
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